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DREHER, Bankruptcy Judge.



Trustee Philip M. Kdly (“Trugteg”) goped sfrom the bankruptcy court’s' determination thet post-
petition dimony payments are not property of the estate of Debtor Patti A. Jeter (“Debtor” or “Petti”)
under 8 541(8)(5)(B). For the reasons st forth below, we affirm the decison of the bankruptcy court.

FACTS and PROCEDURAL HISTORY

On February 9, 1995, a Decree of Divorce (“divorce decreg’) was entered in Nebraska date
digrict court, granting Joseph Jeter and Pati Jeter adivorce. Under the terms of the divorce decreg,
Josephwas ordered to pay Patti dimony in the amount of $450 per month. A Stipulation and Agreement
which was sgned by bath parties and incorporated into the divorce decree indicated that the dimony
payments were scheduled to begin on February 1, 1995, and terminate either after Sixty-9x successive
payments or upon Pati’s remariage or the degth of the obligor or recipient. The dimony was labded
“periodic dimony” and was to be induded in Pati’s gross income and deducted from Josgph's gross
income. The Stipulation and Agreament dso expliatly Sated thet the award of periodic dimony “shdl be

non-modifiable ather in amount or term.”

The divorce decree provided that Joseph would dso pay $835 per month in child support for the
couple€ s two children, Jessca and Nathen. In addition, the parties entered into a Parenting Agreament
odalling the cugtody and care of thar two children. Findly, as pat of the Stipulaion and Agreement
incorporated into the divorce decreg, the parties agreed to divide thelr persond property, tosdl their red
edtate, induding the family’s home, and separatdy maintain certain insurance policies and retirement
benefits

OnDecember 3, 1999, Patti filed aChapter 7 bankruptcy petition. Shelisted the $450 per month
dimony payments sherecaived from her ex-husband in her schedules. About Sx months efter the petition
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filing, on June 15, 2000, the Trugteefiled aMation for Turnover seeking toindude asproperty of theestete
those dimony payments Debtor hed received during the 180-day period after the petition filing.

The bankruptcy judge denied the Trusteg smoation, reasoning that pogt-petition dimony payments
should not beincluded asproperty of adebtor’ sestate under 8 541(8)(5)(B). Specificdly, the bankruptcy
court pointed out thet the plain language of this provison reaches only property or interests in property
obtained from property settlement agreements. Moreover, diting severa Nebraska cases, the bankruptcy
court suggested that assets recaived from a property settlement are digtinct and separate from spousal
suppart paymentsin the form of dimony, noting thet dimony may be awarded in addition to a property
Settlement under Nebraskalaw. As such, the monthly payments Josgph was required to maketo Petti in
this case were, the bankruptcy court reasoned, dearly dimony and, therefore, not property of the etate
under § 541(a)(5)(B).

Subssquently, the Trustee asked the bankruptcy court to dter or amend itsorder or, dterndively,
grant anew trid. The bankruptcy court denied the Trustee's motion in an order dated September 27,
2000. The Trugeetimely filed anatice of goped.

ISSUE

Theissue in this case is whether dimony payments a debtor receives during the 180-day podt-
petition period are property of the bankruptcy estate under 8§ 541(a)(5)(B).

STANDARD OF REVIEW

The gppdlate court reviews abankruptcy court's condusions of law de novo and itsfindings of
fact for dear error. See Merchants Na'| Bank of Winonav. Moen (In re Moen), 238 B.R. 785, 790
(B.A.P. 8th Cir. 1999); Bachmenv. Laughlin (In re McKeemean), 236 B.R. 667, 670 (B.A.P. 8th Cir.




1999). This case involves review of the bankruptcy court’s condusions of law, edficdly, wha
conditutes property of the estatewithin themeening of § 541(8)(5)(B). Since datelaw governsthe neture
and extet of a debtor's interest in property, we ds0 review de novo the bankruptcy court's
determinations of Nebraskalaw inthiscase. See O’ Ned v. Southwest Missouri Bank of Carthege(Inre
Broadview Lumber Co., Inc.), 118 F.3d 1246, 1250 (8th Cir. 1997) (citing Nandle v. Laurer (Inre
Laurer), 98 F.3d 378, 382 (8th Cir. 1996) (citing Sdve ReginaCallegev. Russdl, 499 U.S. 225, 231
(1991)); seed 0 Smmondsv. Laison (Inre Smmonds), 240 B.R. 897, 898 (B.A.P. 8th Cir. 1999) (“We
review the bankruptcy court’s condusions of law and determination of Sate law de novo.”).

DISCUSSION

The Trudee argues that the dimony payments Debtor recaived during the 180-day post-petition
period are property of the estate under § 541()(5)(B). Spedificdly, the Trustee assarts thet the dimony
payments are, in essence, aproperty interest becausethey can be garnished or enforced just likeany other
property interest. In addition, the Trustee maintainsthet the broad wording of § 541 cartainly reachesthis
dimony avard, evenlif it isan equitable or speculdive intered.

Inreponse, essentidly parroting thelanguage of the bankruptcy court’ sorder, Debtor assertsthet
the plainlanguage of § 541(a)(5)(B) coversonly property settlements, not dimony awards. Debtor further
uggests that under Nebraska law, dimony payments and property settlement awards are ssparate and
diginct and designed to serve very different purposes. Thepaymentssherecaived inthiscaseweredearly
dimony-spousa support intended to dlow her to get back on her feat after the divorce, to continue to
work, and to care for her children. The bankruptcy court agreed, holding that the dimony payments
Debtor received were not property from a propaty sttlement agreament within the meening of §
541(a)(5)(B). For the reasons set forth below, we affirm the bankruptcy court’ s decison.



The commencement of abankruptcy case cregtes an estate which indudes

[any interest in property that would have been property of the estate if such interest had been an
interest of the debtor on the date of the filing of the petition, and that the debtor acquires or
becomes entitled to acquirewithin 180 days after such date ... asaresult of aproperty settlement
agreement with the debtor’ s Soouse, or of an interlocutory or find divorce decred ]

11 U.SC. § 541(3)(5)(B) (1994).

In interpreting this provison, we adhere to the plain meaning rule of Satutory congruction. See,
€0., Negonsott v. Samuds, 507 U.S. 99, 104 (1993); United Statesv. Ron Pair Enter., Inc., 489 U.S.
235, 243 (1989); Jasa v. Millard Public Sch. Did. No. 17, 206 F.3d 813, 815 (8th Cir. 2000). This
provisonunambiguoudy providesthat adebtor’ s bankruptcy estate only indudes property or any interest
in property a debtor recaives from a property sattlement agreement or afind divorce decree within a
catan time frame. Spedficdly, this provison reaches only property or property interests in which the
debtor has an interest on the petition filing date or to which the delator becomes entitled in the 180-day
period theresfter. Caselaw hasinterpreted § 541(a)(5)(B) assuch. See, eg., Cordovav. Mayer (Inre
Cordova), 73 F.3d 38, 39 (4th Cir. 1996) (finding that debtor's soldy owned fee Smple interest in her
home became part of the debtor’ s bankruptcy estete upon entry of the find divorce decree shortly after
the petition filing date); InreMcCulley, 150 B.R. 358, 361 (Bankr. M.D. Pa 1993) (finding thet entry date
of equitable digribution of property order which gave debotor one-hdf interet inred etaefel outsdethe
180-day window).

Onitsfaceand by itsplain language, 8 541(a)(5)(B) doesnat reach dimony awards. Inthiscase,
the parties agree that the monthly payments Debtor received are “dimony.”> More paticulaly, in teems

?Even if the parties disagreed aboutt the labdl, we would likdly find such paymentsto be dimony
for severd reesons. FHrg, we give some deference to, though we are not bound by, the Sate court’s
labd in the divorce decree, and more particularly in this case, the parties own labd in the Stipulaion
and Agreement. See Sorah v. Sorah (In re Sorah), 163 F.3d 397, 401 (6th Cir. 1998) (dating thet “a
date court’ saward of dimony isentitled to deference when labdled and Sructured as such” and that
“bankruptcy courts should nat second-guess Sate court dimony determinations’). Second, the
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of the spedific language of 8 541(a)(5)(B), these dimorny payments were not property or an interest in
property thet came to the Debtor as part of a property settlement agreement or find divorce decree?®

Our condusionthat dimony isnot property that comesto the debtor aspart of property settlement
agreement or find divorce decree under 8§ 541(a)(5)(B) findsfurther support in the Nebraskasatutesand
accompanying case lav which make dear that dimony awards and property settlements serve very
different functions. Section 42-365 of the Nebraska Statutes governs dimony awards and the divison of

property:

When dissolution of amarriage is decread, the court may order payment of such dimony by one
party to the other and divison of property as may be reasonable, having regard for the
crcumgances of the parties, duration of themarriage, ahisory of the contributionsto the marriage
by each party, induding contributions to the care and education of the children, and interruption
of persond careers or educationa opportunities, and the ability of the supported party to engege
in gainful employment without interfering with the interests of any minor childrenin the custody of
such party. ...

paymentsin this case, for the most part, look like dimony—monthly payments over afive-year period
which terminate on the remarriage of the recipient or the deeth of ether party. See Kortusv. Weihs(In
re Weihs), No. 99-2535, 2001 WL 21241, & *2 (8th Cir. Jan. 10, 2001) (unpublished per curiam
decison) (discussng factors courts congder in awarding dimony under Nebraskalaw and finding
obligation labded as dimony which was modifiable and limited to five years was indesd support).
Perhgps the only unusud feature of these dimony paymentsis thet they cannot be maodified in amount or
term. However, that feeture aone does nat trandform them into a property settlement award under the
rubric of § 541(8)(5)(B). Cf. Kortus, 2001 WL 21241, & *2 (noting thet obligation which did not
terminate upon remarriage of recipient gpouse was dill dimony because the obligation hed other
dimony-like fegtures).

3The parties do nat digpute that the dimony payments arose from the find divorce decree
entered in Nebraska sate didtrict court on February 9, 1995. In the facts section of his gppdlate brief,
the Trustee indicates that the dimony award arose out of a property settlement agreement that was
aoproved by the date didrict court judge. Y, in the argument section later in his brief, the Trustee
explicitly concedes (and further indicates that dl parties agree) the dimony Debtor received arises from
afind divorce decree entered by a Nebraska Sate didrict court judge. The confusion on thisissue may
gem from the fact thet the parties entered into a separate Stipulation and Agreement which was
incorporated into the divorce decree. Paragrgph 7 of the divorce decree explicitly provides, however,
that Joseph Jeter isrequired to pay Petti Jeter $450 per month in dimony.
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Whilethecriteriafor reaching areasonabledivison of property and areasonableaward of dimony
may overlgp, the two sarve different purposesand are to be consdered separately. The purpose
of aproperty divisonisto digtribute the marital assets equitably between the parties. The purpose
of dimony isto provide for the continued maintenance or support of one party by the other when
the rdative economic drcumdances and the other ariteria enumeraied in this section make it

aopropriate.

Neb. Rev. Stat. § 42-365 (2000). Thisgatutory provisonindicatesthet dimony and divison of property
arewhadlly different: property divisonistheequitabledidribution of marita assats, whiledimony represants
spousd support and maintenance. See Neb. Rev. Stat. § 42-365; see dso Murrdl v. Murrdl, 440
N.W.2d 237, 241 (Neb. 1989) (“ Alimony isan alowancefor support and maintenance and isasubditute
for marita support. ... It may beusad to ass the other party during areasonabletimeto bridgethat period
of unavaldhility for employment or during that period to get proper training for employment.” (interna
quotes and ditations omitted)). Moreover, another Nebraska Satutory provison expliatly dlowsacourt
to avard both dimony and a property settlement, further suggesting that dimony and didtribution of
property are, in fact, separate and digtinct. See Neb. Rev. Stat. § 42-366(6) (2000) (“Alimony may be
ordered in addition to a property settlement awvard.”).

The Nebraskacaselaw interpreting and applying these satutory provisonsrenforcesthisgenerd
notion. See, eq., Taylorv. Taylor, 348 N.W.2d 887, 890 (Neb. 1984) (“ Thiscourt hasheld on numerous
occasons that dimony and digtribution of property rights have different purposes in marriage dissolution
proceedings, but in a proper case they may be congdered together in reaching an award that is just and
equitable”); McBride v. McBride, 319 N.W.2d 72, 74 (Neb. 1982) (reterating that “dimony and
dlocation of property rights are disinguishable’). Thus when the parties and didtrict court used theterm
“dimony” in the divorce decree and Stipulation and Agreematt in this case, they did so with the
understanding thet dimony and property divison are distinct concepts under Nebraskalaw. Indeed, the
Stipulation and Agreement indudes specific dimony provisons which are whally separate from those
provisons detaling the digribution of marital assats, evidending tha the parties labded as “dimony”
payments intended to provide gpousd mantenance




In addition, as a policy matter, pos-petition dimony payments should be exduded from the
debtor’s bankruptcy estate. An dimony award is mog often rehahilitetive and temporary in nature and
desgned to hdp a spouse bounce back finenddly from a divorce. Making such support payments
property of the estate upon the petition filing would jeopardize the debtor spouse' s fresh gart and
subgantidly interferewith, perhgpseven undermine, the debtor spouse sahility to support himsdf or hersdf
inthe future

Given the plain gatutory language of the Bankruptcy Code provison, the Nebraska Satutes and
caselaw, and the palicy nationthat dimony avardsand property sattlementsservevery different functions,
we find thet the bankruptcy court correctly conduded thet the pogt-petition dimony payments Debtor
received were not property of the estate under 8 541(a)(5)(B).

We acknowledge that the bankruptcy court’ sdecisonin In re Anders, 151 B.R. 543 (Bankr. D.
Nev. 1993), is contrary to the decison we reach here. Anders is, however, nather contralling nor
persuasve and is, in our opinion, wrongly decided basad on the plain language of § 541(a)(5)(B).*
Moreover, the court's decison in Anders seams to hinge primarily on certain language in the Nevada
gatute which dlowsfor periodic or lump-sum dimony payments, making it difficult for acourt to decipher
whether an award is in the form of dimony or a property settlement.  Unlike the Nevada Seute, the
Nebraska datutes we condder here dearly differentiate between dimony and property awards and the
function of each type of award.

“The Trustee points out that ancther Nebraska bankruptcy court, rdying on the Anders
decison, conduded in In re Michad son, No. 98-40252, thet podt-petition dimony payments are
property of adebtor’s bankruptcy estate. That bankruptcy court did not, however, consder the
specific provisons of the Nebraska gatute and explicitly indicated thet the result compelled by Anders
was egregious. To the extent Michedlsonis a odds with the decison we reach here, wefind it was
wrongly decided.




ACCORDINGLY, we &firm the decison of the bankruptcy court thet post-petition dimony
payments are not property of the debtor’ s estate under 8 541()(5)(B).

A true copy.

Atted:

CLERK, U.S BANKRUPTCY APPELLATE PANEL
FOR THE EIGHTH CIRCUIT



